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United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 
for the District of Columbia 

Law No. 89641 

Annette S. Chapman, and J. Barrett Carter, Trustees un¬ 
der the Will of James Edward Miller Chapman, Plain¬ 
tiffs, 

vs. 

Griffith-Consumers Company, a Corporation, Defendant. 

United States of America, 

District of Columbia . ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Declaration 

Filed December 1 1937 

In the District Court of the United States for the District 

-of Columbia 

Law No. 89641 

Annette S. Chapman, and J. Barrett Carter, Trustees un¬ 
der the Will of James Edward Miller Chapman, 1010 
Vermont Avenue, N. W. Washington, D. C. 

vs. 

Griffith-Consumers Company, a corporation, 1413 
New York Avenue, N. W. Washington, D. C. 

The plaintiffs, Annette S. Chapman and J. Barrett Car¬ 
ter, Trustees under the Will of James Edward Miller Chap¬ 
man, by and through their attorney, Cornelius H. Doherty, 
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sue the defendant, Griffith-Consumers Company, a corpora¬ 
tion, for that heretofore, to wit, on, to wit, December 2, 
1936, the plaintiffs were engaged in business in the City of 
Washington, District of Columbia, and in the course of 
this business employed, among, others, one William Louis 
Keyes as a truck driver, and on the day and date aforesaid 
the said William Louis Keyes was operating a truck be¬ 
longing to the plaintiffs in the defendant’s yard and wait¬ 
ing for a load of coal; that the defendant had an electrically 
operated loader for the purpose of loading coal into the 
truck of the plaintiffs, and it then and there became and 
was the duty of the defendant to maintain and keep the 
said loader in a reasonably safe condition, so that persons 
lawfully on the said premises would not be injured by rea¬ 
son of their contact with the said electrically operated 
loader so operated by the defendant, and plaintiffs say that, 
not regarding its duty in the premises, the defen- 
2 dant permitted the electrical apparatus connected 
with the said loader to become and remain in a highly 
dangerous condition, in that it permitted the said electrical 
apparatus to be operated without a ground wire being prop¬ 
erly inserted in a proper place, so as to completely ground 
the electrical apparatus, and further in that where the wire 
entered the switch box on the loader it was inserted through 
a knockout hole, which permitted the side of the box to cut 
through the insulation, thereby causing the ground which 
charged the loader with electricity, and further that the de¬ 
fendant failed to use a switch of the approved type for such 
service and failed to use a switch that was properly weather¬ 
proofed, permitting water to get inside of the box, causing 
corrosion and deterioration of the switch unit, whereby and 
by reason of which the loader became charged with electric¬ 
ity, and when the said William Louis Keyes touched the 
aforesaid electrically operated loader he became electro¬ 
cuted and died on the 2nd day of December, 1936. 

That at the time of the injury aforesaid, the said William 
Louis Keyes was a resident of the District of Columbia and 
was employed in the said District by the plaintiffs, An nette 
S, Chapman and J. Barrett Carter, Trustees under the Will 
of James Edward Miller Chapman, and that at the time 
the said William Louis Keyes was injured the said plain- 
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tiffs, Annette S. Chapman and J. Barrett Carter, Trustees 
under the Will of James Edward Miller Chapman, were in¬ 
sured by the Hartford Accident and Indemnity Company 
under the provisions of the District of Columbia Work¬ 
men’s Compensation Act, and the said Hartford Accident 
and Indemnity Company, in accordance with its contract 
of insurance, as aforesaid, has been required, and will in 
the future be required, to pay, for and on behalf of the 
said plaintiffs, Annette S. Chapman and J. Barrett Carter, 
Trustees under the Will of James Edward Miller 
3 Chapman, to the Treasurer of the United States the 
sum of One Thousand Dollars ($1,000.00), as pro¬ 
vided by Section 44 of the Act of Congress approved March 
4, 1927, made applicable to the District of Columbia by the 
Act of Congress approved May 17,1928, entitled: “An Act 
to provide compensation for disability or death resulting 
from injury to employees in certain employments in the 
District of Columbia, and for other purposes”, being 33 
U. S. C. A., Section 944; Two Hundred Dollars ($200.00) 
for funeral expenses of the said William Louis Keyes; 
Three Hundred Dollars ($300.00) for legal and investigat¬ 
ing expenses incident to this claim and Three Dollars 
($3.00) for medical expenses, making a total of Fifteen 
Hundred Three Dollars ($1503.00). 

That William Louis Keyes left surviving him, as his only 
heirs and next of kin, Roger L. Keyes and Stanley Keyes, 
sons, Mrs. Dorothy Powers, Mrs. Evelyn Lewis and Mrs. 
Hilda Brooks, daughters of the decendent, who have suf¬ 
fered pecuniary loss by reason of his death, and, by reason 
of the premises and of the Act of Congress in such cases 
made and provided, plaintiffs, on behalf of themselves, 
Hartford Accident and Indemnity Company, and the said 
next of kin of William Louis Keyes have become entitled to 
recover damages of the defendant corporation in the sum 
of Ten Thousand Dollars ($10,000.00). 

WHEREFORE, plaintiffs bring this suit and claim dam¬ 
ages in the sum of Ten Thousand Dollars ($10,000.00). 

CORNELIUS H DOHERTY 
Attorney for Plaintiffs. 
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4 Demurrer to Declaration. 

Filed December 17 1937 

#*#•###*•• 

The defendant says that the declaration filed in the above- 
entitled cause is bad in substance. 

SIMON, KOENIGSBERGER & YOUNG 

LAWRENCE KOENIGSBERGER 
Attorneys for Defendant. 

NOTE: 

Among the matters intended to be argued in support of 
the aforegoing demurrer, are the following: 

1. That said declaration does not state a cause of action. 

2. That it does not appear by said declaration that the 
defendant was guilty of any negligence. 

3. That said declaration does not show any causal con¬ 
nection beween any negligence on the part of the defendant 
and the death of the said William Louis Keyes. 

4. That it does not appear by said declaration that the 
plaintiffs have the right to maintain this action. 

5. That is does not appear by said declaration that the 
plaintiffs, or the Hartford Accident and Indemnity Com¬ 
pany, have made any payment under Section 44 of the 
Longshoremen’s and Harbor Workers’ Compensation Act. 

6. That it does not appear by said declaration that the 
next of kin of the said William Louis Keyes were entitled 
to any compensation under said Act. 

7. That it does not appear by said declaration that any 
compensation has been accepted by the next of kin of the 
said William Louis Keyes mentioned in said declaration, 

or by any other person or persons. 

5 8. And other defects apparent upon the face of 
said declaration. 

SIMON, KOENIGSBERGER & YOUNG 

LAWRENCE KOENIGSBERGER 
Attorneys for Defendant. 




ANNETTE S. CHAPMAN ET AL. VS. GRIFFITH-CONSUMERS CO. 5 


Memorandum 


January 11-1938. 

Demurrer to declaration sustained—10 days to amend. 


Amended Declaration 
Filed January 20 1938 

********** 

The plaintiffs, Annette S. Chapman and J. Barrett 
Carter, Trustees under the Will of James Edward Miller 
Chapman, by and through their attorney, Cornelius H. 
Doherty, sue the defendant, Griffith-Consumers Company, 
a corporation, for that heretofore, to wit, on, to wit, De¬ 
cember 2, 1936, the plaintiffs were engaged in business in 
the City of Washington, District of Columbia, and in the 
course of this business employed, among others, one Wil¬ 
liam Louis Kevcs as a truck driver, and on the dav and date 
aforesaid the said William Louis Keyes was operating a 
truck belonging to the plaintiffs in the defendant’s yard 
and waiting for a load of coal; that the defendant had an 
electrically operated loader for the purpose of loading coal 
into the truck of the plaintiffs, and it then and there became 
and was the duty of the defendant to maintain and keep the 
said loader in a reasonably safe condition, so that persons 
lawfully on the said premises would not be injured by rea¬ 
son of their contact with the said electrically oper- 
6 ated loader so operated by the defendant, and plain¬ 
tiffs say that,. not regarding its duty in the premises, 
the defendant permitted the electrical apparatus connected 
with the said loader to become and remain in a highly dan¬ 
gerous condition, in that it permitted the said electrical 
apparatus to be operated without a ground wire being prop¬ 
erly inserted in a proper place, so as to completely ground 
the electrical apparatus, and further in that where the wire 
entered the switch box on the loader it was inserted through 
a knockout hole, which permitted the side of the box to cut 
through the insulation, thereby causing the ground which 
charged the loader with electricity, and further that the de¬ 
fendant failed to use a switch of the approved type for such 
service and failed to use a switch that was properly weather- 
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proofed, permitting water to get inside of the box, causing 
corrosion and deterioration of the switch unit, whereby and 
by reason of which the loader became charged with electric¬ 
ity, and when the said William Louis Keyes touched the 
aforesaid electrically operated loader he became electro¬ 
cuted and died on the 2nd day of December, 1936. 

That at the time of the injury aforesaid, the said William 
Louis Keyes was a resident of the District of Columbia and 
was employed in the said District by the plaintiffs, Annette 
S. Chapman and J. Barrett Carter, Trustees under the Will 
of James Edward Miller Chapman, and that at the time the 
said William Louis Keyes was injured the said plaintiffs, 
Annette S. Chapman and J. Barrett Carter, Trustees under 
the Will of James Edward Miller Chapman, were insured 
by the Hartford Accident and Indemnity Company under 
the provisions of the District of Columbia Workmen’s 
Compensation Act, and the said Hartford Accident and In¬ 
demnity Company, in accordance with its contract of in¬ 
surance, as aforesaid, paid, on behalf of the plaintiffs, An¬ 
nette S’. Chapman and J. Barrett Carter, Trustees under 
the Will of James Edward Miller Chapman, the sum of 
Two Hundred Dollars ($200.00) on the 2nd day of 

7 November, 1937, for the funeral expenses of the said 
William Louis Keyes, and on the 21st day of Decem¬ 
ber, 1937, paid One Thousand Dollars ($1,000.00) to the 
Treasurer of the United States, as provided by Section 44 
of the Act of Congress approved March 4,1927, made appli¬ 
cable to the District of Columbia by the Act of Congress 
approved May 17, 1928, entitled: “An Act to provide com¬ 
pensation for disability or death resulting from injury to 
employees in certain employments in the District of Colum¬ 
bia, and for other purposes”, being 33 U. S. C. A., Section 
944; Three Dollars ($3.00) for medical expenses, and will 
be required to pay approximately Three Hundred Dollars 
($300.00) for legal and investigating expenses incident to 
this claim, making a total of Fifteen Hundred Three Dol¬ 
lars ($1503.00). 

That William Louis Keyes left surviving him, as his only 
heirs and next of kin, Roger L. Keyes and Stanley Keyes, 
sons, Mrs. Dorothy Powers, Mrs. Evelyn Lewis and Mrs. 
Hilda Brooks, daughters of the decedent, who have suffered 
pecuniary loss by reason of his death, and, by reason of the 
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premises and of the Act of Congress in such cases made 
and provided, plaintiffs, on behalf of themselves, Hartford 
Accident and Indemnity Company, and the said next of kin 
of William Louis Keyes have become entitled to recover 
damages of the defendant corporation in the sum of Ten 
Thousand Dollars ($10,000.00). 

WHEREFORE, plaintiffs bring this suit and claim dam¬ 
ages in the sum of Ten Thousand Dollars ($10,000.00). 

CORNELIUS H DOHERTY, 
Attorney for Plaintiffs. 


S Motion to Strike Amended Declaration. 

Filed February 10 1938 

********** 

Comes now Griffitli-Consumers Company, a corporation, 
defendant in the above-entitled cause, by its attorneys, and 
moves the Court to strike out the amended declaration filed 
herein, upon the following grounds: 

1. That said amended declaration is not a restatement of 
the alleged cause of action set forth in the original declara¬ 
tion, but is a statement of a new cause of action. 

2. That said amended declaration relies on matters which 
have occurred since the filing of the original declaration. 

3. And other matters apparent upon the face of said 
amended declaration. 

SIMON, KOENIGSBERGER & YOUNG 
Attorneys for Defendant. 


Memorandum 

March 15-1938. 

Motion to strike Amended Declaration-sustained. 


District Court of the United States for the 
District of Columbia 

Tuesday, April 5, 1938. 

By order of the Associate Justices, Peyton Gordon, O. 
R. Luhring, James M. Proctor and F. Dickinson Letts, of 
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the District Court of the United States for the District of 
Columbia, these Divisions are oi)ened by proclamation of 
the United States Marshal, pursuant to Rule of Court. 

##*•##*#•• 

9 Come now the parties hereto by their respective 
attorneys of record, and thereupon, the plaintiffs by 

their attorney, in open Court, elect to stand upon their 
amended declaration filed herein, and it appearing to the 
Court that a motion to strike said amended declaration was 
sustained upon the 15th day of March, 1938, judgment is 
ordered in accordance therewith. 

Wherefore, it is considered that plaintiffs take nothing 
by this action, that defendant go hence without day, be for 
nothing held and recover of plaintiffs its costs of defense to 
be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiffs by their at¬ 
torney of record, in open Court, note an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia; whereupon, an undertaking to act as a cost bond is 
hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof. 

GORDON, 

Justice. 

Memorandum 

April 9-1938. 

$50.00 Cash Deposit in lieu of Bond on Appeal. 

Assignment of Errors 
Filed April 9-1938 

*•#•*###•• 

The Court erred: 

1. In sustaining defendant’s Demurrer to Declaration. 

2. In sustaining defendant’s motion to strike Amended 

Declaration. 

10 3. In other respects apparent of record. 

CORNELIUS H DOHERTY, 
Attorney for Plaintiffs. 
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A copy of the foregoing Assignment of Errors acknowl¬ 
edged this 9th day of April, 1938. 

SIMON, KOENIGSBERGER & YOUNG 
Attorneys for Defendant. 


Designation of Record 
Filed April 9-1938 

##**##*##* 

The Clerk of the Court will prepare the transcript of the 
record on appeal in the above entitled case and will include 
therein the following: 

1. Declaration. 

2. Demurrer. 

3. Memo sustaining Demurrer to Declaration. 

4. Amended Declaration. 

5. Motion to strike Amended Declaration. 

6. Memo sustaining motion to strike. 

7. Memorandum, judgment on pleadings; appeal noted; 
deposit for costs. 

8. Assignment of errors. 

9. This designation. 

CORNELIUS H DOHERTY, 
Attorney for Plaintiffs. 

Service of the foregoing Designation of Record and re¬ 
ceipt of a copv thereof acknowledged this 9th dav of April, 
1938. 

SIMON, KOENIGSBERGER & YOUNG 
Attorneys for Defendant. 


11 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 10, both inclusive, 
to be a true and correct transcript of the record according 
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to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 89641 at Law, wherein 
Annette S'. Chapman and J. Barrett Carter, Trustees under 
the Will of James Edward Miller Chapman are Plaintiffs 
and Griffith-Consumers Company, a Corporation, is Defen¬ 
dant, as the same remains upon the files and of record in 
said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 5th day of May, 1938. 

CHARLES E STEWART, 
Clerk. 

By CIIAS B COFLIN, 

(Seal) Asst Clerk 

Endorsed on Cover: No. 7167. Chapman et al, Appel¬ 
lants, vs. Griffith-Consumers, Inc. United States Court of 
Appeals for the District of Columbia Filed May 17 1938 
Joseph W. Stewart, Clerk 
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STATEMENT OF CASE. 

This is an appeal from a final judgment of the Dis¬ 
trict Court of the United States for the District of 
Columbia entered on the fifth day of April, 1938, en- 
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tered upon the motion of the appellee to strike the 
Amended Declaration filed by the appellants. 

The record discloses that on the 2nd day of Decem¬ 
ber, 1936, one William Louis Keyes was employed by 
the appellants as a truck driver, and that on that day 
he had been sent to the appellee’s coal yard for a load 
of coal, and that at the appellee’s coal yard there was 
an electrically operated loader for the purpose of load¬ 
ing coal into the truck of the appellants, and, as stated 
in the original Declaration, (R. 2) “it then and there 
became and was the duty of the defendant to maintain 
and keep the said loader in a reasonably safe condi¬ 
tion, so that persons lawfully on the said premises 
would not be injured by reason of their contact with 
the said electrically operated loader so operated by 
the defendant, and plaintiffs say that, not regarding 
its duty in the premises, the defendant permitted the 
electrical apparatus connected with the said loader to 
become and remain in a highly dangerous condition, 
in that it permitted the said electrical apparatus to be 
operated without a ground wire being properly in¬ 
serted in a proper place, so as to completely ground 
the electrical apparatus, and further in that where the 
wire entered the switch box on the loader it was in¬ 
serted through a knockout hole, which permitted the 
side of the box to cut through the insulation, thereby 
causing the ground which charged the loader with elec¬ 
tricity, and further that the defendant failed to use a 
switch of the approved type for such service and failed 
to use a switch that was properly weatherproofed, 
permitting water to get inside of the box, causing cor¬ 
rosion and deterioration of the switch unit, whereby 
and by reason of which the loader became charged with 
electricity, and when the said William Louis Keyes 
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touched the aforesaid electrically operated loader he 
became electrocuted and died on the 2nd day of De¬ 
cember, 1936.” 

The appellants were subject to the provisions of the 
District of Columbia Workmen’s Compensation Act, 
and were insured by the Hartford Accident and Indem¬ 
nity Company. 

The next of kin of the decedent, William Louis 
Keyes, had their election either to proceed, if it were 
possible to show that they were dependents within the 
purview of the Workmen’s Compensation Act, against 
the employer and obtain the benefits of the Workmen’s 
Compensation Act, which necessitated their filing a 
claim within one year, in accordance with Title 33, 
U. S. C. A., Section 913 (a), which is as follows: 

“Time for filing of claims . (a) The right to 

compensation for disability under this chapter 
shall be barred unless a claim therefor is filed 
within one year after the injury, and the right to 
compensation for death shall be barred unless a 
claim therefor is filed within one year after the 
death, except that if payments of compensation 
has been made without an award on account of 
such injury or death a claim may be filed within 
one year after the date of the last payment. Such 
claim shall be filed with the deputy commissioner 
in the compensation district in which such injury 
or such death occurred.” 

or they could elect to proceed against the third party, 
which said action, under Title 21, Section 2 of the Code 
of Laws for the District of Columbia, would require 
that the action be brought in the name of the personal 
representative, and within one year after the death of 
the party injured. 
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The appellants, through their insurer, Hartford Ac¬ 
cident and Indemnity Company, in the event there 
were no dependents within the purview of the Work¬ 
men’s Compensation Act, would, nevertheless, by vir¬ 
tue of Title 33, U. S. C. A. 909 (a), be responsible for 
reasonable funeral expenses, not exceeding Two Hun¬ 
dred Dollars ($200.00), which said Section, in part, is 
as follows: 

“Compensation for death. If the injury causes 
death, the compensation shall be known as a death 
benefit and shall be payable in the amount and to 
or for the benefit of the persons following: 

(a) Reasonable funeral expenses not exceeding 
$ 200 .” 

and, in addition, in the event there were no dependents 
within the purview of the Workmen’s Compensation 
Act, or in the event that the dependents failed to file 
their claim within one year, the appellants would be 
required to pay to the Treasurer of the United States 
the sum of One Thousand Dollars ($1,000.00), in accor¬ 
dance with the mandate of 33 U. S. C. A., Section 944, 
paragraph (c), which is as follows: 

Payments into such funds shall be made as fol¬ 
lows : 

(1) Each employer shall pay $1,000 as compen¬ 
sation for the death of an employee of such em¬ 
ployer resulting from injury where the deputy 
commissioner determines that there is no person 
entitled under this chapter to compensation for 
such death. Fifty per centum of each such pay¬ 
ment shall be available for the payments under 
subdivision (f) of section 908 of this chapter, and 
50 per centum shall be available for payments un¬ 
der subdivision (g) of said section. 






0 

(2) All amounts collected as fines and penalties 
under the provisions of this chapter shall be paid 
into such fund. 

That up until November 2, 1937, no claim for com¬ 
pensation was filed by dependents of the deceased, Wil¬ 
liam Louis Keyes, but at that time the appellants, 
through their insurer, paid the sum of Two Hundred 
Dollars ($200.00) toward the funeral expenses of the 
decedent, and thereafter, on, to wit, December 1, 1937, 
no claim for compensation having been filed with the 
Deputy Commissioner, and to protect their rights in 
the premises, the appellants filed a Declaration in the 
District Court of the United States for the District 
of Columbia (R. 1-3) against the Griffiths-Consumers 
Company, a corporation, which, after setting forth that 
which has heretofore been related, stated that the ap¬ 
pellants, through their insurer, in accordance with its 
contract of insurance, as aforesaid, “has been re¬ 
quired, and will in the future be required, to pay, for 
and on behalf of the said plaintiffs, Annette S. Chap¬ 
man and J. Barrett Carter, Trustees under the Will 
of James Edward Miller Chapman, to the Treasurer 
of the United States the sum of One Thousand Dollars 
($1,000.00), * * # Two Hundred Dollars ($200.00) for 
funeral expenses of the said William Louis Keyes; 
Three Hundred Dollars ($300.00) for legal and inves¬ 
tigating expenses incident to this claim, and Three 
Dollars ($3.00) for medical expenses, making a total 
of Fifteen Hundred Three Dollars ($1503.00). 

To this Declaration the appellee filed a Demurrer, 
and, while there were a number of grounds set forth 
in this Demurrer, only one of the grounds was argued, 
and that was the failure of the appellants to specifi¬ 
cally allege the payments that were required to be 
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made on account of the death of William Louis Keyes, 
and counsel for the appellants requested leave to file 
an Amended Declaration, and on January 11, 1938, the 
Demurrer to the Declaration was sustained, with ten 
days to amend (R. 5), and on the 20th day of January, 
1938, an Amended Declaration was filed (R. 5), which 
Declaration is similar to the original Declaration, with 
the exception that it sets forth that on the 2nd day of 
November, 1937, Two Hundred Dollars ($200.00) was 
paid for the funeral expenses of the said William Louis 
Keyes, and that on the 21st day of December, 1937, One 
Thousand Dollars ($1,000.00) was paid to the Treas¬ 
urer of the United States in accordance with 33 U. S. 
C. A., Section 944, which shows that the One Thousand 
Dollars ($1,000.00) was paid approximately twenty 
days after the filing of the original Declaration. 

The appellee filed a motion to strike the Amended 
Declaration on the ground that the Amended Declara¬ 
tion stated a new cause of action, and further that the 
Amended Declaration relies on matters which have oc¬ 
curred since the filing of the original Declaration (R. 
7), and on the 15th day of March, 1938, the motion to 
strike the Amended Declaration was sustained, and on 
the 5th day of April, 1938, the appellants, through 
their attorney of record, in open Court, stated that 
they would stand on their Amended Declaration, and 
judgment in accordance therewith was immediately 
entered. 

The appellants in their Assignment of Errors relied 
on two grounds: First, that the Court erred in sus¬ 
taining defendant’s Demurrer to Declaration. Second, 
the Court erred in sustaining defendant’s motion to 
strike Amended Declaration. 
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ARGUMENT. 

It is the contention of the appellants that the orig¬ 
inal Declaration and the Amended Declaration both 
stated a cause of action, which, if sustained by proof, 
would permit a recovery by the appellants. 

The pertinent paragraphs of the Workmen’s Com¬ 
pensation Act, relative to claims where third persons 
are liable, are set forth in Title 33 U. S. C. A., Section 
933, (a), (b) and (c) which said sections are as follows: 

“(a) If on account of a disability or death for 
which compensation is payable under this chapter 
the person entitled to such compensation deter¬ 
mines that some person other than the employer 
is liable in damages, he may elect, by giving notice 
to the deputy commissioner in such manner as the 
commission may provide, to receive such compen¬ 
sation or to recover damages against such third 
person. 

(b) Acceptance of such compensation shall op¬ 
erate as an assignment to the employer of all right 
of the person entitled to compensation to recover 
damages against such third person, whether or not 
the person entitled to compensation has notified 
the deputy commissioner of his election. 

(c) The payment of such compensation into the 
fund established in section 944 of this chapter shall 
operate as an assignment to the employer of all 
right of the legal representative of the deceased 
(hereinafter referred to as ‘representative’) to re¬ 
cover damages against such third person, whether 
or not the representative has notified the deputy 
commissioner of his election.” 

We have a case wherein the appellants have been 
required to pay Two Hundred Dollars ($200.00) 
toward the funeral expenses of the decedent, and which 
apparently, according to the record, was accepted as 
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part of the funeral expenses incident to the burial of 
the decedent, and also the payment of One Thousand 
Dollars ($1,000.00) on the 21st day of December, 1937, 
which was paid upon the determination of the Deputy 
Commissioner that no compensation was due and that 
the One Thousand Dollars ($1,000.00) should be paid 
under Section 944, set out above. 

We have further a situation where the Workmen’s 
Compensation Act in Section 933, also set forth above, 
gives to the employer, upon the payment of the One 
Thousand Dollars ($1,000.00) into the fund established 
by 944, an assignment of all the right of the legal rep¬ 
resentative of the deceased to recover damages against 
a third party, but this determination on the part of the 
Deputy Commissioner, and the payment of the One 
Thousand Dollars ($1,000.00) is a fact which will not 
and cannot occur until more than one year has elapsed 
from the time of the death of the decedent, for any 
dependents have one whole year from the death of the 
decedent within which to file their claim, and in an ac¬ 
tion against a third party, under the District of Colum¬ 
bia Code, it is necessary that the action be filed within 
one year after the death of the decedent, so that the ap¬ 
pellants in this case, not having paid the One Thousand 
Dollars ($1,000.00) on December 1, 1937, the date of 
the filing of the original Declaration, there being no 
determination on the part of the Deputy Commissioner, 
the only way they could protect their rights would be 
to file the suit and await the final determination of 
the Deputy Commissioner. Had the appellants paid 
the One Thousand Dollars ($1,000.00) into the Trea¬ 
sury of the United States prior to the determination 
that it should be paid by the Deputy Commissioner, 
and dependents appeared within one year, the appel- 
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lants could not obtain a refund of the money so paid 
and they would be liable for any award of compensa¬ 
tion made by the Deputy Commissioner in favor of 
the dependents. 

If a strict interpretation is given to the word “pay¬ 
ment” under Section 933, that it is necessary that the 
actual payment of the One Thousand Dollars 
($1,000.00) should be made to the Treasurer of the 
United States, it is necessary that the appellants take 
a chance on the payment of One Thousand Dollars 
($1,000.00), in order to obtain a possible right to file a 
claim against the party causing the injury to the de¬ 
ceased, or we would have a case where the Workmen’s 
Compensation Act in one Section requires the payment 
of One Thousand Dollars ($1,000.00), where the Dep¬ 
uty Commissioner determines that there are no depen¬ 
dents, whether that be true in fact or because of their 
failure to file a claim withint one year as prescribed 
by the Act, and the giving to the employer, who makes 
the payment of One Thousand Dollars ($1,000.00), a 
cause of action against the third party, which action, 
because of a strict interpretation as to the word “pay¬ 
ment,” is barred by limitations before the determina¬ 
tion has been made by the Deputy Commissioner. 

In the case of Ora Lee Marlin v. Frank A. Cardillo, 
Deputy U. S. Employees y Compensoiion Commissioner , 
et aL, decided by this Court on January 10, 1938, and 
reported in 66 Washington Law Reporter on Page 167, 
is the following: 

“In these circumstances we think that where, 
as here, the purpose of the legislature is manifest 
but would be defeated by a literal adherence to the 
terms of the mistaken reference, it is the duty of 
the Court to correct the error—for it is a well set¬ 
tled rule of construction that the letter of a statute 
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will not be followed when it leads to an abstract 
conclusion or a meaningless result.” 

The real cause of action against the appellee, whether 
brought by the appellants in this case or by the per¬ 
sonal representative of the deceased, is an action based 
on negligence, and the Demurrer and the motion to 
strike are based upon an apparent technical defense 
that the appellants did not have a cause of action until 
they had actually paid the One Thousand Dollars 
($1,000.00) into the Treasury of the United States, but 
the original Declaration stated and gave to the appel¬ 
lee the information that the appellants had paid, and 
would in the future be required to pay, certain sums of 
money, because of the negligence of the appellee in 
causing the death of the deceased, and the Amended 
Declaration merely sets forth specifically the dates of 
these payments, which, of course, shows the payment 
of the One Thousand Dollars ($1,000.00) into the Trea¬ 
sury of the United States approximately twenty days 
after the termination of the year allowed by the Dis¬ 
trict of Columbia Code to institute an action against 
the party alleged to have caused the wrongful death 
of the deceased, and this amendment in no way altered 
the cause of action which was set forth in the original 
Declaration, and is proper; Maty v. Grasselli, 58 Su¬ 
preme Court Reporter, 507. 

CONCLUSION. 

It is, therefore, respectfully submitted that the Con¬ 
gress, in legislating, intended to assign to the appel¬ 
lants the entire cause of action against the appellee by 
reason of the wrongful death of the decedent, and that 
a liberal interpretation should be given to the word 
“payment.” 
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In the case of Fleischmann Co. v. United States, 270 
U. S., at Page 360, the Court states as follows: 

“The strict letter of an act must, however, yield 
to its evident spirit and purpose, when this is nec¬ 
essary to give effect to the intent of Congress. 
Holy Trinity Church v. United States, 143 U. S. 
457, 459; Ozawa v. United States, 260 U. S., 178, 
194. And unjust or absurd consequences are, if 
possible, to be avoided. Lau Ow Bew v. United 
States, 144 U. S. 47, 59; Hawaii v. Mankichi, 190 
U. S. 197, 213.” 

It is submitted that a liberal interpretation should be 
given to the word “payment,” and that the appellee 
should be required to plead and prove that permitting 
the appellants to maintain their cause of action as al¬ 
leged would prejudice its rights by reason of a liberal 
interpretation of the word “payment,” and that the 
action of the Trial Court in sustaining the Demurrer 
1o the original Declaration and in granting the motion 
to strike the Amended Declaration should be reversed. 

Respectfully submitted, 

Cornelius H. Doherty, 
Attorney for Appellants. 
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GRIFFITH-CONSUMERS COMPANY, 
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BRIEF on BEHALF of APPELLEE 


STATEMENT OF THE CASE 

On December 1, 1937 (R. 1) the plaintiffs filed their 
original declaration against Griffith-Consumers Com¬ 
pany in which they alleged that on December 2, 1936, 
they were engaged in business in the District of Colum¬ 
bia and had in their employ one William Louis Keyes 
as a truck driver; that on that date Keyes was operat¬ 
ing a truck belonging to the plaintiff in the defendant’s 
yard and waiting for a load of coal (R. 1-2); that the 
defendant had an electrically operated loader for the 
purpose of loading coal into the truck of Ihe plaintiffs, 
and that by reason of certain defects in the electrical 


0 


apparatus connected with the loader the loader became 
charged with electricity and when Keyes touched the 
loader he became electrocuted and died on December 2, 
1936 (R. 2). 

The original declaration further alleged that at the 
time of the injury the plaintiffs were insured by the 
Hartford Accident and Indemnity Company under the 
provisions of the District of Columbia Workmen’s Com¬ 
pensation Act and that the Indemnity Company, in 
accordance with its contract of insurance, “has been 
required, and will in the future be required to pay, for 
and on behalf of said plaintiffs,” to the Treasurer of 
the United States the sum of $1,000 as provided by Sec¬ 
tion 44 of the Act of Congress approved March 4,1927 
[the Longshoremen’s and Harbor Workers’ Compen¬ 
sation Act] made applicable to the District of Columbia 
by the Act of Congress approved May 17, 1928 [D. C. 
Code Tit. 19. Cap. 2] : $200 for the funeral expenses of 
Keyes, $300 for legal and investigating expenses inci¬ 
dent to the claim and $3 for medical expenses, a total of 
$1,503 (R. 2-3). 

It was further alleged that Keyes left surviving him, 
as his only heirs and next of kin, two sons and three 
daughters, named in the declaration, who were alleged 
to have suffered pecuniarv loss bv reason of his death 
(R. 3). 

Damages were claimed in the sum of $10,000. 

The defendant demurred to the declaration on sev¬ 
eral grounds, which may be summarized as follows: 
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1. That it does not appear by the declaration that 
the defendant was guilty of any negligence. 

2. That the declaration does not show any causal 
connection between any negligence on the part of the 
defendant and the death of Keyes. 

3. That it does not appear by the declaration that 
the plaintiffs have the right to maintain the action. 

4. That it does not appear by the declaration that 
the plaintiffs or the Hartford Accident and Indemnity 
Company have made any payment under Section 44 of 
the Longshoremen’s and Harbor Workers’ Compensa¬ 
tion Act, nor that any compensation has been accepted 
by the next of kin of the deceased employee or by any 
other person (R. 4). 

The demurrer was sustained on January 11, 1938, 
and the plaintiffs were granted leave to amend (R. 5). 

On January 20, 193S, the plaintiffs filed an amended 
declaration (R. 5-7), which was identical with the orig¬ 
inal declaration with the exception that the amended 
declaration, instead of alleging, as had the original 
declaration (R. 3), that the Indemnity Company “has 
been required and will in the future be required” to 
make the payments set forth in the original declaration, 
alleged that the Indemnity Company had paid the 
sum of $200 for funeral expenses on November 2,1937, 
had paid the sum of $1,000 to the Treasurer of the 
United States as provided by Section 44 of the [Long¬ 
shoremen’s and Harbor Workers’ Compensation] Act, 
on December 21, 1937, that it had paid $3 for medical 
expenses, no date of such payment being stated, and 
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that it would be required to pay approximately $300 for 
legal and investigating expenses incident to the claim 
(R. 6). 

The defendant moved to strike the amended declara¬ 
tion upon the following grounds: 

1. That the amended declaration is not a restate¬ 
ment of the alleged cause of action set forth in the orig¬ 
inal declaration, but is a statement of a new cause of 
action. 

2. That the amended declaration relies on matters 
occurring since the filing of the original declaration 
(R. 7). 

The motion to strike was sustained (R. 7) and, the 
plaintiffs electing to stand on their amended declara¬ 
tion, judgment was entered for the defendant. This 
appeal is taken from the judgment so entered (R. 8). 

ARGUMENT AND AUTHORITIES 

SUMMARY OF THE ARGUMENT FOR APPELLEE 

I. The orginal declaration failed to state a cause of 
action in the following respects: 

(a) Xo causal connection was shown between the 
alleged negligence of the defendant and the death of 
Keyes. 

(b) The plaintiffs did not show a right to maintain 
the action. 

II. The sufficiency of the original declaration is not 
open for consideration, it having been abandoned when 
the amended declaration was filed. 
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III. The amended declaration was properly stricken 
because— 

(a) It was not a restatement of the original cause 
of action but the statement of a new cause of action. 

(b) It relied on matters occurring since the filing 
of the original declaration. 


(a) The Original Declaration Failed to State a Cause of 
Action in that no Causal Connection was Shown Between 
the Alleged Negligence of the Defendant and the Death 
of Keyes. 

The original declaration alleged certain acts of negli¬ 
gence on the part of the defendant, in consequence of 
which it was alleged that an electrically operated loader 
which the defendant had in its yard for the purpose of 
loading coal into the truck of the plaintiffs, became 
charged with electricity, and that when Keyes touched 
the loader he became electrocuted and died (R. 2). 

There was no allegation as to how or why Keyes 
touched the loader. It was alleged that he was a truck 
driver in the employ of the plaintiffs and that on the 
day lie was killed he was operating a truck for the 
plaintiffs in the defendant’s yard and waiting for a load 
of coal (R. 2). It nowhere appears either by allega¬ 
tion or by inference that the duties of a truck driver 
waiting for a load of coal included the operation of the 
loader or required the performance of any act of touch¬ 
ing or in any manner handling it. The allegations of 
the declaration are entirely consistent with the theory 
that his touching the loader was the act of a trespasser 
or of a person interfering with machinery voluntarily 
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and without any invitation on the part of the defendant 
so to do. 

Pleadings are construed against the pleader. 

Sloan v. Thompson, 58 App. D. C. 31S, 319. 

Ensley Railway Co. v. Chewning, 93 Ala. 24, 26. 

If he was a trespasser or, even if he was a licensee or 
invitee exceeding the terms of his license or invitation, 
the defendant owed him no duty except to refrain from 
wilful injury. 

Erie R. Co. v. Hilt, 247 U. S. 97, 101. 

United Zinc & Chemical Co. v. Britt, 258 U. S. 

268, 275. 

National Metal Edge Box Co. v. Agostini , 258 F. 

109,110. 

Rhode v. Duff, 208 F. 115,116. 

Keeran v. Spurgeon Mercantile Co., 194 Iowa 

1240, 1242. 

Cowen v. Kirby, ISO Mass. 504, 506. 

Schmidt v. Bauer, 80 Calif. 565, 567. 

In an action for negligence it is essential that the 
declaration not only set forth facts showing that the 
defendant was negligent, but also that such negligence 
caused the injury. 

Virginia-Carolina Chemical Co. v. May son, 7 Ala. 

App. 358, 62 So. 253. 

B. & O. Southwestern Ry. Co. v. Young, 146 Ind. 

374, 377. 

City of Logansport v. Kihm, 159 Ind. 58.* 

* This case is cited for its statement of the principle involved, 
but not for its application of the principle. It is probably a classic 
example of the misapplication of a sound principle. 
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Berry v. Bole, 87 Minn. 471, 472. 

Nagler v. Cornell University, 175 N. Y. Supp. 

797, 798. 

Thompson on Negligence, Vol. 6, § 7457. 

Applying the well settled principles illustrated by 
the cases last above cited, there is found a total lack of 
any connection or statement of causation between the 
acts of alleged negligence and the injury to and death 
of Keyes. 


(b) The Plaintiffs Did Not Show a Right to Maintain the 
Action. 

The plaintiffs’ contention that they are entitled to 
maintain this action is based on the Longshoremen’s 
and Harbor Workers’ Compensation Act (33 U. S. C., 
cap. 18), hereinafter referred to as the Compensation 
Act. Pertinent provisions of the Act are set forth in 
the Appendix to this brief. The Act was made appli¬ 
cable to employments in the District of Columbia by 
D. C. Code, Tit. 19, cap. 2. 

The Compensation Act imposes liability upon em¬ 
ployers where an employee has sustained an injury or 
has suffered death arising out of and in the course of 
his employment. 1 

In the event of injury the employer is required to 
furnish medical and surgical care,’ and is required to 


’§§2 (12), 3 (a), 4. 
’ § 7, infra, p. 24. 
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make payments to the injured employee in accordance 
with a schedule based on various types of injuries.* 

In the event of death the employer is liable for rea¬ 
sonable funeral expenses not exceeding $200/ and, in 
addition, is liable for compensation to certain rela¬ 
tives designated in the Act. 1 

Employers are required to secure the payment of 
compensation either by carrying insurance* or by fur¬ 
nishing satisfactory proof of financial ability to pay 
compensation/ 

If the person entitled to compensation by reason of 
disability or death determines that some person other 
than the employer is liable in damages, he may elect 
either to receive compensation or to recover damages 
against the third person/ 

Acceptance of compensation operates as an assign¬ 
ment to the employer of all right of the person entitled 
to the compensation to recover damages against such 
third person/ 

If the Deputy Commissioner determines that there 
is no person entitled to compensation, the employer is 
required to pay $1,000 into a fund established for the 
payment of compensation for certain special types of 

J § 8 infra, p. 24. 

4 § 9 (a), infra, p. 24. 

*§ 9 (b) (c) (d). 

*§ 32 (a) (1). 

’§ 32 (a) (2). 

’§ 33 (a), infra, p. 25. 

*§ 33 (b), infra, p. 25. 
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injuries and for vocational rehabilitation of injured 
employees, 14 and the payment of such compensation 
into the fund operates as an assignment to the em¬ 
ployer of the rights of the legal representative of the 
deceased to recover damages against such third person” 

The employer on account of such assignment may 
either institute proceedings for the recovery of dam¬ 
ages from the third person, or may compromise the 
same,” and any amount recovered by him is distribut¬ 
able in the manner provided by the Act ” 

As the foundation of the claim of the plaintiffs, Chap¬ 
man and Carter, trustees, employers of Keyes, that 
they are entitled to maintain the action, it is alleged 
that they were insured by the Hartford Accident and 
Indemnity Company under the provisions of the Dis¬ 
trict of Columbia Workmen’s Compensation Act; 14 that 
the Hartford Accident and Indemnity Company, in ac¬ 
cordance with its contract of insurance ‘‘has been re¬ 
quired, and will in the future be required, to pay, for 
and on behalf of the said plaintiffs” to the Treasurer 
of the United States the sum of $1,000, as provided by 
Section 44 of the Act, $200 for funeral expenses of said 
William Louis Keyes, $300 for legal and investigating 
expenses incident to this claim and $3 for medical ex¬ 
penses. The original declaration did not allege that 
any payments had been made on account of any of the 

10 § 44 (a), (c), infra, p. 26; § 8 (f), (g). 

11 § 33 (c), infra, p. 26. 

11 § 33 (d), infra, p. 26. 

”8 33 (e), infra, p. 26. 

14 Longshoremen’s and Harbor Workers’ Compensation Act, 
§ 32 (a) (1). 
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items mentioned. The expression that the insurer “will 
in the future” be required to make them, is the equiva¬ 
lent of a direct allegation that they had not been made 
at the time the pleading was filed. 

Upon the consideration of the demurrer to the orig¬ 
inal declaration there was thus presented the question 
of whether a mere liability on the part of the insurer to 
pay the funeral expenses of a deceased employee, to pay 
$1,000 into the fund created by Section 44 of the Com¬ 
pensation Act 15 in the absence of a determination by the 
Deputy Commissioner that there is no person entitled 
under the Act to compensation, and to pay the medical 
expenses of a deceased employee, is sufficient, in the 
absence of actual payment, to confer upon the employer 
the right to maintain an action against a third party 
claimed to be liable for the death of the employee. 

The right, if it exists, must be found in the Compen¬ 
sation Act. 

The assignment of the right to maintain an action 
against a third person occurs, when it occurs at all, 
under the provisions of Section 33 (a), (b), (c) and (d), 
as follows: 

Sec. 33. (a) If on account of a disability or death 
for which compensation is payable under this Act the 
person entitled to such compensation determines that 
some person other than the employer is liable in dam¬ 
ages, he may elect, by giving notice to the deputy com¬ 
missioner in such manner as the commission may pro- 


14 Infra, p. 26. 
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vide, to receive such compensation or to recover dam¬ 
ages against such third person. 

(b) Acceptance of such compensation shall operate 
as an assignment to the employer of all right of the 
person entitled to compensation to recover damages 
against such third person, whether or not the person 
entitled to compensation has notified the deputy com¬ 
missioner of his election. 

(c) The payment of such compensation into the 
fund established in section 44 shall operate as an assign¬ 
ment to the employer of all right of the legal represen¬ 
tative of the deceased (hereinafter referred to as 
“representative”) to recover damages against such 
third person, whether or not the representative has 
notified the deputy commissioner of his election. 

(d) Such employer on account of such assignment 
may either institute proceedings for the recovery of 
such damages or may compromise with such third per¬ 
son either without or after instituting such proceeding. 


The various amounts for which it is alleged the insur¬ 
ance company is liable are the following: 1 * 

1. The money to be paid into the special fund under 
Section 44. 

2. Funeral expenses. 

3. Medical expenses. 


,e Although mentioned in the declaration (R. 3), it is not con¬ 
tended on behalf of the plaintiffs that any assignment occurred by 
reason of the liability of insurance company to pay for legal and 
investigating expenses incident to the claim asserted against the 
defendant. 
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We shall consider and discuss these items in their 
order. 

Section 44 (a) of the Compensation Act establishes in 
the Treasury of the United States a special fund for 
the purpose of making provision for compensation for 
certain special cases of injury described in Section 8 
(f) and for vocational rehabilitation of injured em¬ 
ployees, provided for in Section 8 (g). 

It is provided by Section 44 (c) (1): 

Each employer shall pay $1,000 as compensation for 
the death of an employee of such employer resulting 
from injury where the deputy commissioner determines 
that there is no person entitled under this Act to com¬ 
pensation for such death. 

Section 33 (c) provides that— 

The payment of such compensation into the fund 
established in section 44 shall operate as an assignment 
to the employer of all right of the legal representative 
of the deceased (hereinafter referred to as “represen¬ 
tative”) to recover damages against such third person, 
whether or not the representative has notified the 
deputy commissioner of his election. 

The language of this section is far too plain to require 
construction. The statute contemplates payment, not 
liability for payment, before the assignment takes 
place. It seems needless to elaborate on this point. 
Many liabilities are incurred or created and not dis¬ 
charged. The evident intent of Congress was to make 
the assignment of the right to sue dependent upon pay- 
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ment and not upon a mere legal liability. The plaintiffs 
endeavor to have this section of the Act construed con¬ 
trary to its terms because they say that otherwise they 
may be barred of their rights (Brief for Appellants, 
pp. 8-9). This argument is based on the theory that 
the Deputy Commissioner is not permitted to direct a 
payment into the fund until the expiration of one year 
after the death of the employee, by reason of the fact 
that under Section 13 (a)' 7 claimants for compensation 
are allowed one year within which to file their claims, 
and the period limited for the bringing of an action for 
death by wrongful act is one year” From that circum¬ 
stance it is argued that unless the action is brought 
before the payment into the fund is made it cannot be 
brought at all. The fallacy of the argument lies in the 
erroneous assumption that the Deputy Commissioner 
is not permitted to direct such payment before the ex¬ 
piration of one year. There is nothing in the statute 
which justifies such an inference, any more than it is 
to be inferred from the fact that under Section 13 (c) 1 * 
a claim may be filed in behalf of an incompetent or 
minor within one year after a guardian or other repre¬ 
sentative is appointed for him, or, in the case of a 
minor for whom no guardian is appointed, within one 
year after he becomes of age, that such finding of the 
Deputy Commissioner cannot be made for a period of 
21 years after the date of death. The true interpreta¬ 
tion of the statute is that the Deputy Commissioner 
may make such finding at any time and that if, pursuant 
thereto, money is paid into the fund and it thereafter 


,T Infra, p. 24. 

" D. C. Code, Tit. 21 § 2. 
’* Infra, p. 25. 
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appears that there are persons entitled to compensa¬ 
tion, an award will be made to them, and the money 
paid into the fund will be refunded. 

The statement is made (Brief for Appellants, p. 8-9), 
that if the plaintiffs had paid the $1,000 into the Treas¬ 
ury prior to a determination by the Deputy Commis¬ 
sioner that it should be paid, and if dependents ap¬ 
peared within one year, the plaintiffs could not obtain 
a refund of the money so paid. The Act does not con¬ 
template or provide for payments into the fund in the 
absence of such determination by the Deputy Commis¬ 
sioner. Section 44 (c) (l)* provides for such payment 
only where the Deputy Commissioner determines that 
there is no person entitled under the Act to compensa¬ 
tion for such death. There is no reason to suppose 
that if such determination were made, and the money 
paid into the fund pursuant thereto, and a claim for 
compensation by a person entitled thereto were subse¬ 
quently allowed, it would not be-refunded by the Treas¬ 
urer as money paid illegally or under a mistake of fact 
or under some other appropriate theory. It is not to be 
presumed that the Treasurer of the United States will 
withhold money which ought to be refunded. 

V V-> 


The original declaration is lacking in any statement 
that the employee was or was not survived by any per¬ 
son entitled to condensation, and is also lacking in any 
allegation that any determination had been made by 
the Deputy Commissioner as to the existence or non¬ 
existence of any person entitled to compensation. 


30 Infi-a, p. 26. 
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Even if the appellants were correct in their claim of 
hardship, it is not the function of the court to alleviate 
hardships by undertaking to construe a statute the lan¬ 
guage of which is as utterly unambiguous as the one 
here under consideration. 

“It is elementary that where no ambiguity exists 
there is no room for construction. Inconvenience or 
hardships, if any, that result from following the 
statute as written, must be relieved by legislation.” 

United States v. Missouri P. R. Co., 278 U. S. 
269, 277. 

See also 

Michigan v. Michigan Trust Co., 286 U. S. 334, 
343. 

Helvering v. City Bank Farmers Trust Com¬ 
pany, 296 U. S. 85, 89. 

Osaka Shosen Kaisha Line v. 300 U. S., 98, 101. 

As to the funeral expenses, we submit that neither 
liability for, nor payment of, funeral expenses of a de¬ 
ceased employee operates to assign to the employer the 
right to sue the third person. 

Funeral expenses are not comprised within the term 
“compensation” as used in Section 33 (b). The allow¬ 
ance of a sum not exceeding $200 for funeral expenses 
is denominated in Section 9 (a)” as “death benefit”, 
thus distinguishing it from compensation.” 

” Infra, p. 24. 

” Candor compels the admission that this argument is some¬ 
what weakened by the fact that the moneys payable as the result 
of the death of an employee are in several places in the Act 
obviously included in the term “compensation.” It seems beyond 
the resources of judicial ingenuity to construe the statute so as 
to give it a wholly consistent and harmonious interpretation. 
Dolcman v. Levine, 295 U. S. 221. 229. 
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Section 33 (a) confers upon the person entitled to 
compensation an election, by giving notice to the Deputy 
Commissioner, either to receive compensation or to 
recover damages against the third person, and Section 
33 (b) provides that the acceptance of such compensa¬ 
tion shall operate as an assignment to the employer of 
all right of the person entitled to compensation to re¬ 
cover damages against such third person. It is thus 
apparent that Congress intended that the election 
should be by some positive act of the person entitled to 
compensation, i. e., either the giving of notice to the 
Deputy Commissioner or the acceptance of compensa¬ 
tion. Where there has been no such notice, it is not the 
incurring by the employer or the insurer of liability for 
compensation, nor even the payment thereof, which 
operates as an assignment, but the “acceptance of such 
compensation.” An acceptance implies that the person 
entitled to receive lias accepted. 


The statute makes the employer liable to pay the 
funeral expenses, but does not designate the person who 
is entitled to receive it. Such person might be the 
funeral director, who, while he would accept the pay¬ 
ment, obviously would not have any rights against the 
third person to which the employer could succeed under 
Section 33 (b); or the executor or administrator of the 
employee, whose rights are assigned only by payment 
into the fund, as provided by Section 33 (c); or a 
stranger who had paid or become liable for the funeral 
expenses and who would of course have no rights 
which could be assigned: or a member of the family, 
who might or might not have rights against the third 
person, depending on whether he was a next of kin of 
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the decedent who had sustained damage by reason of 
the death 13 and even then, the employer would not 
acquire the right to maintain the action unless such 
person were sole next of kin. 

Doleman v. Levine, 295 U. S. 221, 228. 

In Doleman v. Levine , 295 U. S. 221, it was held that 
where several persons are entitled to damages for the 
death of an employee, acceptance of compensation by 
less than the whole number of those so entitled does 
not operate to transfer to the employer the right to 
bring an action against a third person; or, to put it 
somewhat differently, an assignment of the right to sue 
does not take place unless the persons who are the next 
of kin of the deceased employee are also of the persons 
entitled to compensation, and all accept compensation. 


The statement in the Brief for Appellants (pp. 7-8) 
that the $200 apparently, according to the record, was 
accepted as part of the funeral expenses, is not justified 
by the record. 

That Congress in providing for the payment of 
funeral expenses did not contemplate a “person en¬ 
titled to compensation” in respect thereof, is apparent 
from the provisions of Section 44 (c) (l) 14 that each 
employer shall pay $1,000 as compensation for the death 
of an employee where the Deputy Commissioner deter¬ 
mines that there is “no person entitled under this Act 
to compensation for such death.” If it were considered 

” D. C. Code, Title 21, § 3. 

14 Infra, p. 26. 
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that the right of somebody to receive the amount of 
funeral expenses constitutes him a person entitled to 
compensation, Section 44 (c) (1) would practically 
never come into operation, as in practically all cases of 
death there is a funeral with its attendant expenses. 


As to the payment of $3 for medical expenses, it no¬ 
where appears what this $3 was for. It is not alleged 
that the money was paid pursuant to any legal liability 
nor is it alleged that it was for any medical services 
rendered to the employee. The allegation is entirely 
consistent with a payment for an autopsy or for some 
medical investigation incident to the death of the 
employee. 

Medical expenses are not comprised within the 
definition of “compensation” contained in the Com¬ 
pensation Act.” 

They are separately provided for in Section 7 of the 
Act," and are not therein referred to as compensation, 
whereas compensation, in the sense of payments to the 
injured employee, is provided for in Section 8.” 

Even assuming that the costs of medical services are 
compensation within the meaning of the Act, it is not 
the liability for, or payment of the cost of such services, 
but the acceptance thereof which operates as an assign¬ 
ment under Section 33 (b). Acceptance indicates a 
voluntary act on the part of the person accepting. It 

“§2 (12), infra, p. 24. 

" Infra, p. 24. 

r Infra, p. 24. 


ADDENDUM to NOTE 25. 

Since the filing of this brief this Court, in Cardillo v. Liberty 
Mutual Insurance Company, No. 7171, decided December 5, 1938, 
held that the term “compensation” as used in § 14 (m) did not 
include medical expenses. 
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could not have been the intention of Congress that the 
right of the employee to maintain the action against a 
third person could be assigned by some ex parte act of 
which the employee may have had no knowledge, for 
example, the rendition of first-aid treatment while the 
employee was unconscious or unable to exercise any 
option. For this reason Section 33 (b) makes the as¬ 
signment of the right to sue depend upon acceptance, 
rather than upon liability for payment or actual pay¬ 
ment. 

Furthermore, again assuming for the benefit of the 
plaintiff that the liability for or payment of the medical 
expenses operated to assign to the employer the right 
to sue the third person, that right, under Section 33 (b) 
is the right of the person entitled to compensation, i. e., 
the employee. The right of the employee died with him. 
The plaintiffs are not attempting to sue as the assignees 
of any right of the employee, but as assignees of the 
right of his legal representative, which right is not the 
survival of any right existing in the deceased employee, 
but is a new and independent right created by statute 
in the legal representative. 

D. C. Code, Tit. 21. 

American R. Co. v. Didricksen, 227 U. S. 145,149. 

St. Louis, T. M. & S. R. Co. v. Craft, 237 U. S. 648, 
656. 





20 


II. 


The Sufficiency of the Original Declaration Is Not Open for 
Consideration, It Having Been Abandoned When the 
Amended Declaration Was Filed. 

As above stated, after the demurrer to the original 
declaration was sustained (R. 5), the plaintiff filed an 
amended declaration, which was identical with the 
original declaration, except that it stated that the 
funeral expenses of $200 had been paid on November 2, 
1937, and that $1,000 had been paid into the fund estab¬ 
lished by Section 44 on December 21,1937 (R. 6). The 
original declaration was not by reference incorporated 
into or made a part of the amended declaration. It was 
therefore abandoned and error cannot be assigned to 
the action of the District Court in sustaining the de¬ 
murrer. 

Northern Pacific B. Co. v. Murray, 87 F. 64S, 652. 

Goodrich v. Alfred, 72 Conn. 257, 260. 

DeArmond v. Stoneham, 63 Ind. 3S6, 390. 

Sun Printing and Publishing Association v. Ab¬ 
bey Effervescent Salt Co., 62 App. Div. (N. Y.) 
54, 55. 

Davis v. Marshall, 114 Va. 193,198. 

Bedell v. B. & O. B. Co., 245 F. 788, 790. 

United States v. Gentry, 119 F. 70, 75. 

D. C. Code, Title 24, Section 8, which provides that 
where a demurrer to a pleading is overruled the party 
demurring shall have the right to plead over without 
waiving his demurrer, has no bearing upon the case 
where a demurrer is sustained. 

Nolle v. Oyster, 230 U. S. 165,179. 
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III 

The Amended Declaration Was Properly Stricken Because 
It Was Not a Restatement of the Original Cause of 
Action; but the Statement of a New Cause of Action; 
and Relied on Matters Occurring Since the Filing of the 
Original Declaration. 

As above pointed out, the original declaration failed 
to state a cause of action for the reason, among others, 
that it did not appear therefrom that the plaintiffs were 
entitled to maintain the action. As has often been 
decided, where a cause of action is defectively stated, 
the declaration may be amended so as to restate the 
same cause of action, but an amendment is not permis¬ 
sible to state a new cause of action. 

Shields v. Barrow, 17 How. 130, 144. 

The original declaration utterly failed to show that 
the plaintiffs had a right to maintain the action. The 
amended declaration sought to show a cause of action 
by bringing in facts which not only were not alleged at 
the time of the filing of the original declaration, but 
were not in existence at that time. As above pointed out, 
the only circumstance which could have entitled the 
plaintiffs to maintain the action was the payment of the 
$1,000 into the fund created by Section 44 of the Act. 
The original declaration was filed on December 1, 1937 
(R. 1). In the amended declaration it was alleged that 
this $1,000 was paid on December 21,1937, i. e., twenty 
days after the filing of the original declaration (R. 6). 

“. . . it is elementary that an amendment dates 
back to the filing of the petition and is to supply defects 
in the cause of action then existing, or at most*to bring 
into the suit grounds of action which existed at the be- 
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ginning of the case. In this case there was no cause 
of action to amend. Nor was the amendment of Janu¬ 
ary 9, 1911, the introduction of a new cause of action 
existing at the beginning of the suit. See in this connec¬ 
tion, American Bonding & Trust Co. v. Gibson County, 
145 Fed. Rep. 871 (Circuit Court of Appeals for the 
Sixth Circuit, opinion by Mr. Justice Lurton).” 

United States ex rel. Texas Portland Cement Co. 
v. McCord , 233 U. S. 157,164. 

“Plaintiff’s suit was prematurely brought, and no 
amended declaration upon a cause of action which did 
not exist when the suit was commenced would cure such 
a defect. If no cause of action existed when the suit 
was started, there was nothing to amend, and when this 
fact appeared, and objection was made, the suit should 
have been dismissed without prejudice to an action 
upon the cause of action which did accrue when the 
architect audited the claim. It was not a case of a 
cause of action defectively stated. Such a defect is 
amendable. Neither was it a case of a new cause of 
action brought in bv amendment, which existed when 
the suit was brought. It was an effort to declare and 
recover upon a cause of action which arose pending the 
suit. 

“Plaintiff’s right to any recovery depended upon its 
right at the inception of the suit, and the nonexistence 
of a cause of action when the suit was started is a fatal 
defect, which cannot be cured by the accrual of a cause 
pending suit.” 

American Bonding & Trust Co. v. Gibson County, 
145 F. 871, 874." 

“Although courts in general, and this court, should 
be, and are, liberal rather than strict in allowing amend¬ 
ments to pleadings in the furtherance of justice, yet it 
is a fundamental, essential element of an amendment 
to a declaration that such amendment must relate to 
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the time of, or prior to, the filing of such declaration.... 
American Bonding & Trust Co. v. Gibson County, 145 F. 
871,.... United States v. McCord, 233 U. S. 157 ... . ; 
Emerson v. Hubbard, (C. C.) 34 F. 327; American Bond¬ 
ing & Trust Co. v. Gibson County, supra; Bush v. 
Pioneer Mining Co., 179 F. 78 (C. C. A. 9); Mono Coun¬ 
ty v. Flanigan, 130 Cal. 105 . . . . ; Correll v. Georgia 
Construction & Investment Co., 37 S. C. 444 .... ; 31 
Cyc. 391; 1 Corpus Juris, 1149. This principle is ap¬ 
plicable not only to a case where the suit as originally 
commenced is not supported by any valid cause of action 
( United States v. McCord, supra; American Bonding & 
Trust Co. v. Gibson County, supra), but also to a case 
where, as here, it is sought to add, by amendment, a 
cause of action acquired by the plaintiff after the com¬ 
mencement of the suit to a cause of action on which such 
suit has already been commenced . . . .” 

Eveland v. Detroit Machine Tool Co., 18 F. (2d) 
968, 969. 


CONCLUSION 

It is respectfully submitted that the judgment of the 
Court below is correct and should be affirmed. 

Respectfully submitted, 

MORRIS SIMON, 

LAWRENCE KOENIGSBERGER, 
EUGENE YOUNG, 

Attorneys for Appellee. 
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APPENDIX 

Extracts from Longshoremen’s and Harbor Worker’s 
Compensation Act (33 U. S. C. Chapter 18). 

Sec. 2. (12) “Compensation” means the money 

allowance payable to an employee or to his dependents 
as provided for in this Act, and includes funeral bene¬ 
fits provided therein. 

[33 IT. S. C. Sec. 902 (12)] 

Sec. 7. (a) The employer shall furnish such medi¬ 
cal, surgical, and other attendance or treatment, nurse 
and hospital service, medicine, crutches, and apparatus 
for such period as the nature of the injury or the pro¬ 
cess of recovery may require. 

[33 U. S. C. Sec. 907 (a)] 

Sec. 8. Compensation for disability shall be paid to 
the employee as follows: [Here follows a schedule of 
payments for various types of injury.] 

[33 U. S. C. Sec. 90S.] 

Sec. 9. If the injury causes death, the compensation 
shall be known as a death benefit and shall be payable 
in the amount and to or for the benefit of the persons 
following: 

(a) Reasonable funeral expenses not exceeding $200. 

[Here follow provisions for various percentages of 
income to designated classes of relatives.] 

[33 U. S. C. Sec. 909 (a).] 

Sec. 13. (a) The right to compensation for dis¬ 
ability under this Act shall be barred unless a claim 
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therefor is filed within one year after the injury, and 
the right to compensation for death shall be barred un¬ 
less a claim therefor is filed within one year after the 
death, except that if payment of compensation has been 
made without an award on account of such injury or 
death a claim may be filed within one year after the date 
of the last payment. Such claim shall be filed with the 
deputy commissioner in the compensation district in 
which such injury or such death occurred. 

(b) Notwithstanding the provisions of subdivision 
(a) failure to file a claim within the period prescribed 
in such subdivision shall not be a bar to such right unless 
objection to such failure is made at the first hearing of 
such claim in which all parties in interest are given rea¬ 
sonable notice and opportunity to be heard. 

(c) If a person who is entitled to compensation 
under this Act is mentally incompetent or a minor, the 
provisions of subdivision (a) shall not be applicable so 
long as such person has no guardian or other authorized 
representative, but shall be applicable in the case of a 
person who is mentally incompetent or a minor from 
the date of appointment of such guardian or other 
representative, or in the case of a minor, if no guardian 
is appointed before he becomes of age, from the date he 
becomes of age. 

[33 U. S. C. Sec. 913 (a), (b), (c) ] 

Sec. 33. (a) If on account of a disability or death 
for which compensation is payable under this Act the 
person entitled to such compensation determines that 
some person other than the employer is liable in dam¬ 
ages, he may elect, by giving notice to the deputy com¬ 
missioner in such manner as the commission may pro¬ 
vide, to receive such compensation or to recover dam¬ 
ages against such third person. 

(b) Acceptance of such compensation shall operate 
as an assignment to the employer of all right of the 
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person entitled to compensation to recover damages 
against such third person, whether or not the person 
entitled to compensation has notified the deputy com¬ 
missioner of his election. 

(c) The payment of such compensation into the fund 
established in section 44 shall operate as an assignment 
to the employer of all right of the legal representative 
of the deceased (hereinafter referred to as “represen¬ 
tative”) to recover damages against such third person, 
whether or not the representative has notified the 
deputy commissioner of his election. 

(d) Such employer on account of such assignment 
may either institute proceedings for the recovery of 
such damages or may compromise with such third per¬ 
son either without or after instituting such proceeding. 

(e) Any amount recovered by such employer on ac¬ 
count of such assignment, whether or not as the result 
of a compromise, shall be distributed as follows: 

[Here follow provisions for the distribution of the 
proceeds of litigation or compromise.] 

[33 U. S. C. Sec. 933 (a), (b), (c), (d), (e)] 

Sec. 44. (a) There is hereby established in the 
Treasury of the United States a special fund for the 
purpose of making payments in accordance with the 
provisions of subsections (f) and (g) of section 8 of 
this Act .... 


♦ # * * * 


(c) Payments into such fund shall be made as 
follows: 

(1) Each employer shall pay $1,000 as compensa¬ 
tion for the death of an employee of such employer 
resulting from injury where the deputy commissioner 
determines that there is no person entitled under this 
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Act to compensation for such death. Fifty per centum 
of each such payment shall be available for the pay¬ 
ments under subdivision (f) of section 8, and 50 per 
centum shall be available for payments under sub¬ 
division (g) of section 8. 

* # # * * 

f 33 U. S. C. See. 944 (a), (b), (c), (c) (1)] 



